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Among the changes announced was the temporary 
re-introduction of the loss carry back rules for corporate 
tax entities (it was previously briefly in force for 2012-13). 
The ability to carry a loss backwards simply means that 
a loss incurred in one year can be, effectively, claimed as 
a tax deduction in a prior year when tax was paid. 

The outcome is that the entity carrying the loss back 
will obtain a refund of tax in relation to the year when 
tax was paid. Some jurisdictions in the world, other than 
Australia, have the ability to carry losses backwards as 
a permanent feature of their tax system. At present, the 
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A run-down of the new loss carry back measure  cont

changes set out below will only be in existence for a 
couple of years. 

The explanatory memorandum to the enacting legislation 
states that under the temporary loss carry back 
refundable tax offset rules, a corporate tax entity with an 
aggregated turnover of less than $5 billion can choose 
to carry back a tax loss for the 2019-20, 2020-21 or 
2021-22 income years and apply it against tax paid 
in a previous income year as far back as the 2018-19 
income year. 

The choice to claim a loss carry back tax offset is an 
alternative to carrying tax losses forward as a deduction 
for future income years. But note that only tax losses 
can be carried back — capital losses cannot be carried 
back because the capital gains tax regime operates on a 
“realisation” basis. 

A STRATEGY OPENS

The Federal Government has introduced the ability for 
most entities (not only companies) to be able to fully 
expense an eligible depreciating asset (under various 
conditions) if it is held for the first time after Budget night 
on 6 October 2020 and before 1 July 2022. 

The ability to fully expense, for tax purposes, the cost 
of a depreciating asset opens up the opportunity, for 
otherwise profitable companies, to be in a tax loss due 
to the purchase of a significant asset. If this occurs, 
the company may then be able to carry back the loss 
created from the purchase of the asset to a prior year 
where tax has been paid — the result of which could be 
a refund of tax. 

No doubt there will be many incorporated business 
owners or boards of directors of companies that will be 
contemplating this strategy. It is way to save tax and 
receive a refund of tax without any fear of the general 
anti-avoidance rule of income tax applying. 

THE MECHANISM

The benefit of being able to carry back a tax loss is 
delivered to the relevant entity by way of a refundable 
tax offset. In order to claim the tax offset, the taxpayer 
must be a “corporate tax entity” throughout the relevant 
income year and in the period between the loss year 
and the profit year that the loss is carried back to. 

The corporate tax entity must have an aggregated 
turnover of less than $5 billion. The concept of 
“aggregated turnover” broadly takes in the turnover of 
connected and affiliated entities and adds this to the 
turnover of the particular corporate tax entity. 

The choice to carry back losses must be made “in the 
approved form”. It is expected that this will be part 
of the tax returns for the years ending 30 June 2021 
or 30 June 2022, depending on the circumstances. 
Accordingly, the tax offsets that will flow from the 
carrying back of losses will only be received following 
the lodgement of the tax returns for those years. 

Carrying back tax losses is optional, and so it follows 
that if losses are made in one year and are carried back, 
there is no compulsion to carry back losses from a 
following year. 

The new loss carry back rules contain an “integrity rule” 
(an anti-avoidance provision). There is some detail in 
these rules, however broadly the rules try to ensure that 
some continuity of ownership can be satisfied — that is, 
that the entity that incurred the loss should also be the 
one that has access to any benefits from these losses. 
An entity cannot carry back losses that have been 
transferred between companies. Also amounts of tax 
offsets to which a corporate tax entity is entitled, and 
which may in some circumstances be converted into an 
amount of a tax loss, cannot be carried back.

The aim of such integrity rules is to try to hold off what 
could be called egregious behaviour. In a very basic 
form, an example of the egregious behaviour at which 
the integrity rule is aimed can be as follows:
	■ Shares in a company are sold to another party who will 

gain control of the company. 
	■ This occurs between the beginning of the gain year to 

which losses are to be carried back and the end of the 
loss year. 

	■ Then an entity, other than the company, obtains a 
financial benefit that is calculated by reference to a loss 
carry back offset to which the company is entitled. 

	■ A not incidental purpose of the share sale is to enable 
the company to obtain a loss carry back tax offset. n



Carnegie | 02 9687 1966 December 2020 | www.carnegie.com.au | 3

December 2020 – Newsletter

Small business CGT concessions: 
Goal posts moved on vacant land 
and active assets
Businesses wanting to claim CGT concessions for 

active assets may find hope in a recent Full Federal 
Court decision on a long-contested vacant land case.

In 2007, the Administrative Appeals Tribunal (AAT) ruled 
that vacant land on which two shipping containers had 
been placed for storing business records did not qualify 
as an “active asset” for the purposes of the CGT small 
business concessions. 

The AAT said that it could not accept that “the 
allowance of passively storing old records in two 
containers placed on the property can be regarded 
as using the land in the course of carrying on a 
business”, (that is, as an “active asset”, which is one 
of the conditions required to access the concession). 
However, following a recent decision of the Full Federal 
Court, the same conclusion may not be reached today.

In the recent case, the taxpayer sold adjacent land 
next to his home, which he used for storing work 
tools, work vehicles, equipment and materials for his 
building, bricklaying and paving business. The land also 
contained two large sheds, had a two-metre high brick 
wall and was gated. In addition, the taxpayer visited the 
land several times a day in between jobs to collect tools 
or other items to use in jobs.

In overturning the earlier decision to not allow the small 
business CGT concession to apply to the situation 
outlined above, the Full Federal Court unanimously held 
that the land was an “active asset” on the basis of a 
plain meaning of the legislation – namely, whether the 
asset was “used in the course of the carrying on of the 
identified business”.  

In doing so, it also emphasised the CGT small business 
concessions “should be construed beneficially rather 

than restrictively in order to promote the purpose of 
the concessions” and that the relevant legislation does 
not require the use of the asset to take place within 
the day-to-day or normal course of the carrying on of a 
business.

Accordingly, the Full Federal Court found that the judge 
in the first instance had erred in finding that the use of 
the asset must have “a direct functional relevance to 
the carrying on of the normal day-to-day activities of the 
business”. 

The decision of the Full Federal Court now raises the 
strong prospect (if it did not already exist) that a business 
that purchases any form of real property (for example, 
vacant land or strata-titled space) to store and access 
business records would qualify for the concessions. 

One could also readily imagine that, given the  
coronavirus-induced  downturn in business, that an 
enterprise that, say, usually uses equipment on a day-
to-day basis may acquire a vacant block of land to 
temporarily store the machinery that is not currently in 
use and also qualify for the concession. 

Finally, consider the following scenario. A transport 
company that is currently operating at less than full 
capacity acquires vacant tracts of cheap land to park its 
trucks until the crisis subsides (and which it, say, visits 
regularly to ensure that the vehicles remain in some 
operational condition). Under the principles established 
by this decision, it would seem that this land would 
qualify as an active asset. 

Of course it is recommended that advice be sought, as 
the small business CGT concessions are neither simple 
nor straightforward (and it can be seen that even the 
courts have come to varying conclusions). n
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Claiming interest expenses 
for rental properties
Interest is a common deduction 
claimed by taxpayers. Generally, 
interest is seen as being inherently 
deductible where it is incurred in 
gaining or producing assessable 
income.

An established factor from court cases is that the 
deductibility of interest depends on the purpose of and 
use of borrowing the principal. Interest expenses will 
not be deductible where money is used for a purpose 
that does not produce income, even if the money 
is borrowed by being secured over rent-producing 
property. 

For rental properties, if you take out a loan to purchase 
a rental property, you can claim the interest charged on 
that loan, or a portion of the interest, as a deduction. 
However, the property must be rented, or genuinely 
available for rent, in the income year for which you claim 
a deduction.

If you have a loan you used to purchase a rental 
property and also for another purpose, such as to buy 
a car, you cannot repay only the portion of the loan 
related to the personal purchase. Any repayments of the 
loan are apportioned across both purposes.

What can you claim?
You can claim the interest charged on the loan you used 
to:
	■ purchase a rental property
	■ purchase a depreciating asset for the rental property 

(for example to purchase a new air conditioner for the 
rental property)

	■ make repairs to the rental property (for example roof 
repairs due to storm damage) 

	■ finance renovations on the rental property
	■ you can also claim interest you have pre-paid for up to 

12 months in advance.

What can’t you claim?
You cannot claim interest: 
	■ for the period you used the property for private 

purposes, even if it’s for a short period of time 
	■ on the portion of the loan you use for private purposes 

when you originally took out the loan, or if you 
refinanced 

	■ on a loan you used to buy a new home if you do not 
use the new home to produce income, even if you use 
your rental property as security for the loan 

	■ on the portion of the loan you redraw for private 
purposes, even if you are ahead in your repayments.

Rental property owners should remember three simple 
steps when preparing their return:

1. Include all the income you receive 

This includes income from short term rental 
arrangements (eg a holiday home), sharing part of 
your home, and other rental-related income such as 
insurance payouts and rental bond money you retain.

2. Get your expenses right
	● Eligibility – claim only for expenses incurred for the 

period your property was rented or when you were 
actively trying to rent the property on commercial 
terms.

	● Timing – some expenses must be claimed over a 
number of years.

	● Apportionment – Apportion your claim where your 
property was rented out for part of the year or 
only part of your property was rented out, where 
you used the property yourself or rented it below 
market rates. You must also apportion in line with 
your ownership interest.

3. Keep records to prove it all

You should keep records of both income and expenses 
relating to your rental property, as well as purchase and 
sale records.

continued overleaf a
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Examples
Claiming part of the interest incurred

Kosta and Jenny take out an investment loan for 
$350,000 to purchase an apartment they hold as joint 
tenants. They rent out the property for the whole year from 
1 July. They incur interest of $30,000 for the year. Kosta 
and Jenny can each make an interest claim of $15,000 on 
their respective tax returns for the first year of the property.

Interest incurred on a mortgage for a new home

Zac and Lucy take out a $400,000 loan secured against 
their existing home to purchase a new home. Rather than 
sell their existing home they decide to rent it out. They 
have a mortgage of $25,000 remaining on their existing 
home which is added to the $400,000 loan under a 
loan facility with sub-accounts; that is, the two loans are 
managed separately but are secured by the one property. 

Zac and Lucy can claim an interest deduction against the 
$25,000 loan for their original home, as it is now rented 
out. They cannot claim an interest deduction against the 
$400,000 loan used to purchase their new home as it is 
not being used to produce income even though the loan is 
secured against their rental property.

Interest incurred on funds redrawn from the loan 
halfway through the year

Tyler has an investment loan for his rental property with a 
redraw facility. He is ahead on his repayments by $9,500, 
which he can redraw. Halfway through the year, Tyler 
decides to redraw the available amount of $9,500 and 
buys himself a new TV and a lounge suite. 

The outstanding balance of the loan at that time is 
$365,000 and total interest expense incurred until then is 
$9,300. The total interest for the year is $19,000. Tyler can 
only claim the interest expense on the portion of the loan 
relating to the rental property using the following calculation: 
Total loan balance – redraw amount = rental property loan 
portion:  
That is: $365,000 – $9,500 = $355,500 
To work out how much interest he can claim, he does the 
following calculation in respect of the period following the 
redraw: 
Total interest expenses x (rental property loan portion 
÷ loan balance at the time of the redraw) = deductible 
interest 
That is: $9,700 x ($355,500 ÷ $365,000) = $9,448 
Tyler can claim interest of $18,748, being $9,300 plus 
$9,448. n

Claiming interest expenses for rental 
properties  cont

This information has been prepared without taking into account 
your objectives, financial situation or needs. Because of this, 

you should, before acting on this information, consider its 
appropriateness, having regard to your objectives, financial 

situation or needs. 


